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RAILROADS: LIABILITY OF LESSOR FOR NEGLIGENCE OF LESSEE 
RESULTING IN INJURY TO LESSEE'S SERVANT. 

In the recent case of Axline v. Ry. Co., 138 Fed. 169, which 
arose under an Ohio statute providing that, where a railroad 
company leases its road, it shall be jointly liable with the lessee 
on all rights of action arising from the negligent operation or 
maintenance of the road, it was held that the statute applied only 
to actions arising from a breach of duty as a common carrier, 
and did not render the lessor liable for the negligent operation of 
the road by the lessee whereby its employee was injured. 

This appears to be one of the first cases to arise under the 
statute in Ohio, but a number of cases arising under similar 
statutes have been decided in other states during the last few years 
and the present case seems to follow the line of decisions favored 
by the weight of authority. The proposition that where a rail- 
road company leases its property, to be operated by another road, 
the lessor company is liable for all the torts of the lessee, cannot 
be supported. The lessor company by virtue of its charter as- 
sumes the obligation to perform certain duties for the public in 
carrying freight and passengers, and in observing statutory pre- 
cautions for the protection of the public from danger in the oper- 
ation of its road. When it shifts to another company the burden 
of the discharge of these duties to the public, any loss resulting 
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to any member of the public from a failure by its lessee to dis- 
charge them may be made the basis for a claim for damages against 
the lessor company. Abbot v. Ry Co., 80 N. Y. 27. The duty 
owing from the lessee company to its employees is, however, one 
which arises wholly from contract, and is not imposed by the 
charter of incorporation. The lessor company is not obliged to 
employ any particular members of the public. A person entering 
the service of the lessee company, therefore, acquires no right 
against the lessee except by virtue of the contract of employment. 
Such an employee comes into no privity of contract with the lessor 
company and cannot hold it liable for the negligence of the lessee 
whereby he is injured. Ry. Co. v. Washington, 86 Va. 629 ; Lee v. 
Ry. Co., 116 Cal. 97; Banks v. Ry. Co., 112 Ga. 655. The same 
rule applies where there is no statute authorizing the lease of the 
road. Ry. Co. v. Culberson, 72 Tex. 375. 

In Ry. Co. v. Hart, 70 N". E. 654 and Ry. Co. v. Mayes, 49 Ga. 
355, the courts held that the lessor was liable for an injury to a 
servant of the lessee, resulting from the lessee's negligence, but in 
view of the fact that in the former case three justices dissented 
and in the latter the immediate question was not the sole ground 
upon which the decision was based, the cases are deprived of 
much weight as authority upon the question.. 

It is conceded that the liability in tort may be enforced against 
the lessor company, where the person injured is a member of 
the public, with a right to rely upon the discharge of the duties 
assumed by the lessor company in the operation of the road. Such 
persons are shippers and passengers, who have a common-law right 
to the exercise of peculiar care by the common carrier and 
travelers upon the highway, who have a statutory and common- 
law right to such a reasonable and careful operation of the road 
as shall not unduly injure them in the pursuit of their lawful 
rights, Ry. Co. v. Curl, 28 Kan. 222; Freeman v. Ry. Co., 10 N. 
W. 594; Arrowsmith v. Ry. Co., 57 Fed. 165. This principle, 
however, is not involved in the present case. 

There is one class of cases where the lessor may be held liable 
to the employees of the lessee, *. e., where the duty is retained by 
it to keep the road in repair and the lessee's servant is injured by 
its failure to do so. In such cases where the injury results 
directly from the negligence of the servant of the lessor or from 
the negligence of the company itself, the lessor is liable. Here 
it is the duty of the lessor to keep the road in a safe and proper 
condition for use, and to exercise the care in the management 
of the road and its appliances that is necessary to prevent any 



100 YALE LAW JOURNAL. 

injury arising from that source. This duty is imposed by the 
common law irrespective of any contract. A sufficient privity, 
in all cases of this class, exists between parties from and to whom 
duties are owing, when their breach is the cause of the injury. 
Here there is a legal duty owing to the servant, irrespective of 
the contract between the lessor and the lessee, and though he can 
sustain no action on the contract, he can for neglect of duty. These 
duties involve the safety and security of those who are in the law- 
ful use of the road and are of a general and public character, and 
for their non-performance any person particularly injured can 
sustain his action. Smith v. Ry. Co., 19 N. Y. 127; Merrill v. Ry. 
Co., 54 Vt. 200; Sawyer v. Ry. Co., 27 Vt. 370; Nugent v. Ry. 
Co., 80 Me. 62. 



THE DOCTRINE OF ASSUMPTION OF RISK, AS APPLIED TO THE BREACH 
OF SPECIFIC DUTIES IMPOSED BY STATUTE. 

When a statute imposes upon the employer some specific 
duty for the protection of the employee, and the employer fails to 
comply with the requirements of the statute, and by reason thereof, 
the employee is injured, whether or not the employer is liable, is 
a question upon which there is much conflict. 

There seem to be three doctrines. One doctrine is still that the 
statutory provisions imposing specific duties upon the employer 
for the protection of the employee, do not change the common-law 
rule, relating to obvious risks, and that the servant may waive 
compliance with "the statute. Goodrich v. Washington Mills Co., 
160 Mass. 234. The cases which support this doctrine, hold that 
where a servant enters into the employment of his master, know- 
ing of the dangers and of the failure to comply with the statute, 
which is obvious, he cannot recover for injuries received during 
the course of his employment. They hold that he impliedly agrees 
to assume the risks of the employment. This being so, the master 
owes him no duty and he cannot say thai the master was negligent 
in failing to supply the safeguards required by statute. O'Maley 
v. Gaslight Co., 158 Mass. 135. Some of these cases reason that 
if the requirements of the common law may be waived, why can- 
not the requirements of statutes be waived? No reason can be 
found why a man may not accept the obvious risks of his employ- 
ment, under a statute, as well as at common law. He may be in- 
duced to do so by higher wages. The statute does not deprive 
a man of his free agency. Monzie v. Friedline, 33 N. Y. App. 
Div. 217. 



